-----Original Message-----
From: Norman La Force [mailto:n.laforce@comcast.net]
Sent: Tuesday, September 21, 2004 11:01 PM
To: Weiner, Peter H.; 'Cecil Felix'; jbean@baaqmd.gov; slutz@baaqmd.gov; <"Caron Parker"; Barry_Cromartie@ci.richmond.ca.us; Steve_Duran@ci.richmond.ca.us; <"Barbara Cook"; <"Lynn Nakashima"; mkent@hsd.co.contra-costa.ca.us; wbrunner@hsd.co.contra-costa.ca.us; dfd@rb2.swrcb.ca.gov; rbrausch@calepa.ca.gov
Cc: michael.endicott@asm.ca.gov; gayle.eads@asm.ca.gov; michelle.milam@asm.ca.gov; Elsa.Ortiz@sen.ca.gov; Bruce.Jennings@sen.ca.gov
Subject: Re: followup meeting with Zeneca east neighbors on Sept 28 @9: 00
I concur with all of Peter Weiner's points. In terms of process, the Sierra Club is extremely disturbed that a meeting of community participants is set on such short notice and at the beginning of the day.  I and many other people have actual day jobs and for us to attend a meeting beginning at 9:00 a.m.means we have to skip work and make arrangements with employers to be able to show up. Adequate notice means enough time for people to make arrangements to attend a meeting that is set at a reasonable time for working people.
 

Norman La Force, Legal Chair Sierra Club San Francisco Bay Chapter

----- Original Message ----- 

From: Weiner, Peter H. 

To: 'Cecil Felix' ; jbean@baaqmd.gov ; slutz@baaqmd.gov ; <"Caron Parker" ; Barry_Cromartie@ci.richmond.ca.us ; Steve_Duran@ci.richmond.ca.us ; <"Barbara Cook" ; <"Lynn Nakashima" ; mkent@hsd.co.contra-costa.ca.us ; wbrunner@hsd.co.contra-costa.ca.us ; Dorothy Dickey (dfd@rb2.swrcb.ca.gov) ; Rick Brausch (rbrausch@calepa.ca.gov) 

Cc: Michael Endicott (michael.endicott@asm.ca.gov) ; 'Gayle Eads (gayle.eads@asm.ca.gov)' ; Michelle Milam (michelle.milam@asm.ca.gov) ; Elsa Ortiz (Elsa.Ortiz@sen.ca.gov) ; Bruce Jennings (Bruce.Jennings@sen.ca.gov) 

Sent: Tuesday, September 21, 2004 8:53 PM

Subject: RE: followup meeting with Zeneca east neighbors on Sept 28 @9: 00

Cecil, thank you very much for your email.  I have the following comments.

1.  Public Participation
 A.  Notice

I know that you have emailed me and have emailed Sherry about this meeting.  However, I am not aware that the community at large has been notified.  If they have, some of the following remarks may be unnecessary.

Typically, when an agency engages in public participation, it notifies the surrounding community well ahead of any meeting.  It does not leave it to one or two community representatives to notify everyone else, in part because no one person has everyone else's contact information.  Moreover, a more formal notice and posting allows participation by persons who otherwise may be new to the process and have a vital interest in the process.  For a fuller description of the public participation process that should be used by the Board for a superfund cleanup, please refer to Sections 25358.7 and 25358.7.1 of the Health and Safety Code.  The Board is entitled to use and subject to those sections for cleanup activities.

I realize that you believe that time is of the essence.  I do not believe that the interest of beginning marsh restoration immediately, after 50-100 years of contamination, is superior to the interest of having it done safely and with full participation by the public.

 B.  Neutral Location
The essence of public participation is to provide an atmosphere in which the community feels comfortable that the government agencies hearing them will be neutral as between them and the proponent or, more to the point, have only the public's interest in mind.  You are proposing a meeting at the offices of the developer (or, if actually at Zeneca instead of Campus Bay, the offices of the polluter).  If this is not true, then I apologize for my interpretation of the words "at the Zeneca site."  I would hope that Assembly Member Hancock or Senator Perata or Dr. Brunner could locate a neutral site, e.g. a school or other public venue, at which a community meeting could be held.

 C. Time of Meeting
You have proposed a meeting for 9:00 a.m., a time when most people have to work.  Almost all true public participation meetings are held in the evening, usually around 7:00 p.m., to allow working people who are vitally interested in the subject matter to attend.  A morning meeting may be convenient for you or for the developer, but that is not the way to accomplish any level of public participation.

I am not an expert in the area of public participation.  I know that DTSC employs such personnel.  Perhaps they can give you some assistance in scheduling and holding a meeting that will meaningfully allow the public to participate.

 D.  Purpose of Meeting
The community is very concerned that you and the developer have called this meeting to announce and discuss what you have decided, rather than get and consider input from the community and engage in a dialogue.  We hope that is not the case and appreciate your inquiry as to appropriate agenda items.
 E.  Public Document Availability
DTSC, in its 8/30/04 letter, recommended establishing a public repository for information regarding this site.  Has that been done?

2.  Background of "Marsh Restoration" Project: 25,000 Yards of Toxic Dirt to be Piled and Dried on Site Surface
At the meeting, whenever and wherever it is held, the agencies (not the developer) should be prepared to discuss whether the community is correct in perceiving the short term project as follows:

a) The marsh adjacent to the site has been contaminated by 100 years or more of industrial activity, most lately by Stauffer Chemical (sulfuric acid production) and Zeneca (pesticide production).  

b) Industrial wastes were routinely disposed of in or entered the marsh through runoff.  Zeneca (superseded by the developer, but with Zeneca's money) is required to excavate materials that are toxic enough to harm migratory birds, fish, and other aquatic organisms.

c) Contaminants: although the developer recently claims that he tested for 8 metals and that none were above "hazardous waste" levels, he can hardly claim that the muds are not toxic, otherwise he wouldn't waste his time and money excavating them.  The developer did not test for benzene, TCE, or other organics that are known to be significant contaminants still on the site; nor did he test for 50 other possible chemicals of concern that were known to be used and present on the site.  In addition, the plan is evidently to neutralize acidic cinder waste from the marsh with lime dust.  Assuming, as has always been the case before at this site with that type of neutralization, that some acidic cinders and basic lime dust blow onto downwind businesses, has the department classified the acidic cinders and lime dust as non-hazardous?  Do none of the cinders have a pH of less than 2.0?

d) The developer plans to excavate the soils, spread them on upland portions of the site (near homes or businesses), then "dry" them in the spring of 2005 by means of bulldozers and other machinery to push them, turn them over, and otherwise facilitate the drying process.  It appears impossible to do these tasks underneath a tent or tarp.  Moreover, the community is not sure how one can "work the soils wet" while drying them.

e) Winds at the site typically blow at 15 mph during the day, gusting up to 30 mph.  Even at 10 mph or less, windblown dust has been an enormous problem in the past for downwind employees and businesses.

In short, please respond to our perception that you propose to allow the intentional creation of 37,000 tons (25,000 yards) of dust in a wind tunnel blowing straight at downwind human receptors.  I.e. that this isn't so much a restoration of a marsh as the poisoning of a community.
3.  Waste classification issues
 a) Hazardous waste: Jane Anderson claims that the waste in the marsh is not "hazardous waste," a term of art and law used by DTSC to describe waste that fails certain tests.  Simeon performed two of the tests (for total and leachable concentration), but not any of the other tests for toxicity.   Nor did Simeon give us sampling results for other possible constituents of concern.  The agencies should be prepared to answer the following questions: (1) were all the appropriate constituents sampled, including pockets of volatile organics; (2) were they sampled correctly; (3) were all the appropriate regulatory tests for hazardous waste completed; (4) if no test was performed regarding toxicity to fish, a principal reason for the excavation, why not; (5) does the department consider total mass loading of toxic constituents in addition to the presence of single chemicals and, if not, why not.  If the material is classified as hazardous, please describe the DTSC permitting process to allow for treatment onsite.

 b) Designated waste: Section 13173 of the Water Code defines a "designated waste" in part to be one which "contains pollutants that, under ambient environmental conditions at a waste management unit, could be released in concentrations exceeding applicable water quality objectives or that could reasonably be expected to affect beneficial uses of the waters of the state..."  A waste management unit is defined in applicable regulations to include placement of waste onto land.  Here the waste also comes from the marsh, not from the upland site itself.  Under these conditions, given the toxicity of the waste, why hasn't the Board determined that this is a "designated waste"?

 c) Application of Chapter 15: landfill standards: Chapter 15 of Title 23 requires that waste that is disposed to land be disposed of in a site that meets Chapter 15 landfill standards. This marsh material is clearly waste, and it is clearly proposed to be disposed of on the site.  Under this scenario it is not clear that you as a Regional Board have the authority to disregard your own regulations and allow for this land disposal to take place without meeting the requirements of Chapter 15, which includes liner, leachate collection, and other requirements.  Please be prepared to discuss whether the plan at this site meets Chapter 15 standards.

4.  Unanswered community questions and comments
You were sent a letter on August 20 from Sherry Padgett on behalf of the downwind businesses and employees.  A copy is attached to this email for your convenience.  In that letter she posed several questions.  None of them has been addressed in writing by any agency at this time.  Some of them have been addressed in the items set forth above.  In addition:

a) Air quality protection: how can you protect downwind human receptors from exposure (1) during excavation, (2) while the pile sits there, and (3) during the bulldozing/drying cycle?  The community's experience with watering trucks is that there are never enough, they aren't effective, and that the community then suffers.  DTSC notes that tarps are not required: will they be now?

Monitoring: Ms. Padgett's letter asks that the number of air monitors be expanded from the number proposed by the developer on August 10th, including monitors in the southwest to assess risk to the Marina Bay residential community, the southeast to monitor for risks related to cinder removal, and the northwestern border to assess risk blowing to the downwind community on Erlandson Street (across the freeway).  She specifically asked, as well, for at least two more monitors to capture ongoing drift in the downwind business area on South 49th, 50th, and 51st Streets.  Please explain whether these monitors have been required.  

Cessation during winds: The letter also asks that no work be allowed when winds are greater than 15 mph.  Has that limit been imposed?  You were planning to allow work unless there were "sustained winds" at 25 mph or greater, whereas the BAAQMD says to stop if winds "gust" at 25 mph or greater.  (See DTSC Letter) Why are you allowing work during windy conditions when past results have been so devastating to downwind receptors?  Please see DTSC letter for other suggested limits (numerical values, etc) instead of "visible dust."  

b) Limits of Water Board authority: we understand that Board staff have stated that the Board does not have authority to tell the developer HOW to do its job, just the performance that the Board requires.  As an example, if you require watering to control dust and the developer doesn't do it, we are told that you only have authority to act once there is noxious dust in the neighborhood, not when he violates the cleanup condition.  Is that true?  Is that true if you enforce Chapter 6.8 of Division 20 of the Health and Safety Code (State Superfund)?  Is it true if DTSC requires a RAP?

c) Chemical Testing: Ms. Padgett's letter asks that the list of chemicals to be tested be expanded to the list known to exist on the site, that each chemical be tested each day at each monitor, and that the results be given to the community.  Will that be done?

d) Contingency Testing and Planning: at the meeting with Zeneca (Simeon) on August 17th, it is reported that Mr. Carlson admitted that he could not know for sure whether pockets of toxins, including VOCs, would be encountered during excavation or the "drying" (dust-creation) process.  Ms. Padgett's letter asked that DTSC be the lead agency for monitoring the site during this remediation phase, especially since the Board has always said that this is a "self-monitored" project.  (1) what testing requirements/protocols are there to address these issues? (2) who will be onsite to monitor the project from governmental agencies?

e) Agency contact for after-hours problems: if problems occur after hours or on the every-other-Monday that you do not work, will there be a cell phone or home number for people to call?  At this site there have been repeated night-time activities even when none are allowed.  These problems may or may not be caused by the developer, but the community needs to have someone to call.

f) Loading of the site from placement of soils: the community is concerned, per Ms. Padgett's letter, that additional weight on the cap from 25,000 yards of soil could alter the physical or chemical relationships within the cap, especially re the release of the known large quantities of benzene and TCE still underneath the cap.  There is also concern that the biologically active barrier at the marsh edge of the cap could slip or fail from the loading.  Have there been engineering assurances that this can't happen?

Please refer to Ms. Padgett's letter and past letters referenced therein for complete details.  Please also refer to DTSC's letter of August 30 for additional issues.
5.  Agency Jurisdiction Issues
The community acknowledges the Water Board's skills in protecting groundwater and surface water.  The community has asked for DTSC to assert its independent jurisdiction as a co-lead with the Board, to assure appropriate skill sets are applied to management of air quality, health risk assessment, and vertical development issues that involve long term land use control enforcement.  We hope that the Secretary of Cal/EPA or his representative can be present to address this continuing issue (see several points in Ms. Padgett's attached letter).

Again, thank you very much for the opportunity to let you know some of the issues that we would like discussed at an appropriate public meeting regarding this site and the contemplated excavation project.







__________________________________________________________________________________________

Peter H. Weiner, Partner | Paul, Hastings, Janofsky & Walker LLP | 55 Second Street, Twenty-fourth Floor, San Francisco, CA  94105| direct: 415 856 7010| cell: 415 518 5000 /main: 415 856 7000| direct fax: 415 856 7100 / peterweiner @paulhastings.com <mailto:peterweiner@paulhastings.com>  | www.paulhastings.com <http://www.paulhastings.com>  


-----Original Message-----
From: Cecil Felix [mailto:CSF@rb2.swrcb.ca.gov]
Sent: Tuesday, September 21, 2004 10:19 AM
To: jbean@baaqmd.gov; slutz@baaqmd.gov; <"Caron Parker"; Barry_Cromartie@ci.richmond.ca.us; Steve_Duran@ci.richmond.ca.us; <"Barbara Cook"; <"Lynn Nakashima"; mkent@hsd.co.contra-costa.ca.us; wbrunner@hsd.co.contra-costa.ca.us; peterweiner@paulhastings.com
Subject: followup meeting with Zeneca east neighbors on Sept 28 @9:00


RWQCB staff have scheduled a meeting with the neighborhood group on 9/28 at 9:00 at the Zeneca site to followup on concerns expressed in the 7/6 meeting and to discuss marsh cleanup.  An agenda is forthcoming.  Please contact me via email or at 510.622.2343 if there items you wish to discuss before our meeting.

Cecil

_____________________________________
This message is sent by a law firm and may contain information that is privileged or confidential. If you received this transmission in error, please notify the sender by reply e-mail and delete the message and any attachments.

For additional information, please visit our website at www.paulhastings.com.

